Intellectual Property Rights in Spain: Overview, Practical Law Country Q&A 0-523-5611

Intellectual Property Rightsin Spain: Overview

by Juan Casula Oliver, Abogado / | P Lawyer

Country Q&A | Law stated as at 01-Nov-2025 | Spain

A guide to intellectual property rights law in Spain. The Q&A gives an overview of the protection, maintenance,
and enforcement of patents, utility models, trade marks, copyright, registered designs, unregistered designs, trade
secrets and confidential information, domain names, and database rights.

Patents

Requirementsto Obtain a Patent

1. Provide a brief definition of a patent, the key legal requirementsto obtain it and the law that applies.

Conditionsfor a Patent

A patent grants an exclusive right to exploit the patented invention, preventing others from making, selling, or using it without
the owner's consent.

A patentable invention must:

. Be novel.

. Involve an inventive activity.

. Be capable of industrial application.

A patent can relate to a new process, a new device, anew product, or an improvement of them.
Law 24/2015 on Patents applies (Patent Law).

Patents can be applied for at national, European, or international level:
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. A patent for Spain is granted by the Spanish Patent and Trade Mark Office (SPTO).
. A European patent grants rights to the holder in member countries of the European Patent Convention (EPC).

. A European unitary patent provides uniform patent protection in most EU member states, as defined by Regulations
(EU) No 1257/2012 and (EU) No 1260/2012 and granted under the European Patent Convention. The unitary effect
covers EU member states that have signed and ratified the Unified Patent Court Agreement (2013/C 175/01) (UPCA)
(currently 17). The seven EU member states that have signed but not yet ratified the UPCA can ratify it at any time.
The EU member states that have not signed the UPCA can still accedetoit at any time.

. The Patent Cooperation Treaty (PCT) allowsinternational protection to be sought without making multiple separate
national or regional applications. Applications are processed by the World Intellectual Property Organisation (WIPO).

Types of Patent

Patents differ from utility modelsin that they cover both products and processes:

. A product patent offers exclusive rights over a physical product that constitutes a new invention and is susceptible of
having an industrial application.

. A process patent refers to processes, mechanisms, or procedures that can be used in the creation of a product or in
industrial applications. Thisimplies that third parties can create a similar product but without using the patented
process.

Main Categories Excluded from Patent Protection

The following categories are excluded from patent protection:

. Discoveries, scientific theories, or mathematical methods.

. Literary, dramatic, musical, or artistic works or any other aesthetic creations.

. Schemes, rules, or methods for performing a mental act, playing a game or doing business, or computer programs.
. Presentations of information.

. An invention for which publication or exploitation would be contrary to public order or morality.

. Processes for cloning human beings.
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. Processes to modify the germline genetic identity of human beings.
. Uses of human embryos for industrial or commercial purposes.

. Processes to modify the genetic identity of animals which are likely to cause them suffering, without any substantial
medical benefit to humanity or animals, and animals resulting from such processes.

. Plant or animal varieties or essentially biological processesto produce plants or animals other than micro-biological
processes or the products of those processes.

. The human body, at the various stages of its formation and development, and the simple discovery of one of its
elements, including the sequence or partial sequence of a gene.

Registering a Patent

2. Which authority registers patents? Briefly outline the key stages and timing in obtaining a patent.

Patent Registration Authority

The Spanish Patents and Trade Mark Office (SPTO) (Oficina Espariola de Patentes y Marcas) registers patents in Spain. Its
website provides guidance on the application procedure.

Patent Sear ch and I nformation Facilities

Searches can be carried out using the free access databases offered by the SPTO or using the paid services it provides. For
information on these services, it is advisable to contact the SPTO or visit its website.

Process and Timing

Details of patent application fees are on the SPTO website.

To protect an invention in other member countries of the Paris Convention or the World Trade Organization, the applicant can
exercisearight of priority. The applicant has 12 monthsfrom their application filing datetofileit in other countries, maintaining

asthefiling date for those subsequent applications the filing date in Spain (priority date).

It is possible to file applications with filing effects in several countries at the same time under the European and PCT filing
methods (see Question 1). Further information is on the SPTO website.
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The SPTO conducts a formal examination of the application and an examination where it decides whether the requirements
for patentability are met.

The SPTO provides a search report and sends it to the applicant, which lists and includes copies of al prior art documents
that an experienced examiner has found and considered relevant to the invention. The search is primarily based on the novelty
claims but the description and drawings are also considered. An initial opinion on the patentability of the invention is often
included in the report.

The applicationis published in the Official Bulletin of Industrial Property (BOPI),18 months after the filing date. Theinvention
will then appear in databases accessible to third parties worldwide and be considered prior art for any future patent applications
from other inventors or companiesfiling similar inventions.

A granted patent can be opposed by third parties, usually competitors of the applicant. A notice of opposition can be filed with
the SPTO in the nine-month period from the time the grant is published in the Official Bulletin of Industrial Property. The most
common ground is that the invention is not novel or that it lacks an inventive step.

Enfor ceable Patent Protection Term

3. When does patent protection start and how long does it last?

Protection lasts for 20 years from the patent application filing date, subject to payment of maintenance fees. The term of patent
protection cannot be extended.

A supplementary protection certificate (SPC) extends, for amaximum period of five years, the protection conferred by a patent
on an active ingredient or combination of active ingredients in a pharmaceutical or phytosanitary product after the patent has
expired.

Pharmaceutical or plant protection products must obtain, before being placed on the market, a marketing authorisation, the
processing of which may reduce the effective period of protection conferred by the patent. An SPC is intended to compensate
for this.

A SPC confers the same rights as the patent and protects specific pharmaceutical or plant protection products that, while

previously protected by a basic patent, have received a marketing authorisation, as well as any use of them while the SPC is
in force. The SPC comes into force when the patent expires.

Maintaining Patents
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4. What steps must a patent owner take to maintain the registration and legally protectable status of its patents?

Patent Fees

To maintain patent rights, annual maintenance fees must be paid to the SPTO. For patents, payment isdue until the 20th annuity.
The amount of these feesis updated on the SPTO website.

If Patent Fees Are Not Paid
If the annual maintenance fees are not paid, the patent or utility model will lapse.
If maintenance fees are not paid, this can be corrected by paying the maintenance fee plus a surcharge within the six months

following the payment deadline. In the first three months, the surcharge is 25% of the annuity. In the last three months, the
surcharge is 50% of the annuity.

Must a Patent be Used?

A patent owner must exploit the patent or utility model, either themselves or through a person authorised by them, in Spain, the
EU, or a member territory of the World Trade Organization, within four years from the patent application filing date or three
years from publication of the patent grant, whichever expires later.

Exploitation must be sufficient to satisfy demand in the Spanish market. If a patent is not sufficiently worked within this period
without legitimate reasons, it will become subject to the grant of a compulsory licence. If a patented invention is not worked

within two years from the grant of the first compulsory licence, the patent will lapse. However, the lapse will only be declared
by the SPTO after an administrative procedure.

Patent Infringement

5. What rights does a patent give to its owner? On what grounds can a patent infringement action be brought?
What are the main defences to a patent infringement action?

Rights Granted by a Patent

A patent givesto its owner rightsto:

. Manufacture, offer, introduce into commerce, or use the product/process that is the subject of the patent (monopoly
rights).
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. Transfer the right through selling (assignment), renting (licence), inheritance, and mortgaging.

. Enforce the patent against an infringer (cessation of the activity, compensation, and injunctive relief).

Groundsfor Patent Infringement

A party commits direct infringement of a patent when it:

. Manufactures, offersfor sale, puts on the market, or uses a product that is the subject matter of the patent, or imports or
possesses the product for one of these purposes.

. Uses a process that is the subject matter of a patent or offersits use while knowing that the use of the process without
the patent owner's consent is prohibited.

. Offersfor sale, puts on the market, or uses a product directly obtained by a process which is the subject matter of the
patent, or imports or possesses such a product for one of these purposes.

A party commitsindirect infringement of a patent when it hands over, or offersto hand over, to an unauthorised person without
the patent owner's consent, the means to an essential part of a patented invention to be used to carry out the purpose of the
patent, knowing that the means to the invention will be used in thisway.

Defencesto a Patent I nfringement Action
The main defences to a patent infringement action are:
. Non-infringement.

. Invalidity of the patent.

. Private non-commercial or experimental use.

. Exhaustion of the owner'srights.

. Right of prior use.

A patent owner cannot prevent further commercialisation and use by those who acquire products protected by the patent that
are marketed by the owner or athird party with the owner's consent in Spain or, in the case of EU member states (including
Spain), in the common market and the EEA.
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6. Which courts have jurisdiction over patent infringement actions? Is there a fast-track and/or a small-claims
procedure?

Patent infringement actions are heard by the Commercia Courts granted specialisation in IP matters by the General Council
of the Judiciary (currently those in Barcelona, Madrid, Bilbao, Granada, La Corufia, Las Pamas, and Vaencia). Generally, the
Commercial Court with territorial competence is that of the defendant's domicile address or of their authorised representative

in Spain.
There is no fast-track or small-claims procedure for patent infringement actions.

Organic Law 1/2025, effective as of 3 April 2025, regulates mediation, assisted negotiation, private conciliation, confidential
binding offers, and independent expert opinions as Alternative Dispute Resolution Methods (ADR). Such ADR are mandatory
beforeresorting to legal actionin any civil or commercial dispute in Spain, including those relating to industrial and intellectual
property (1P), with afew exceptions in matters not subject to private autonomy. They are a "prerequisite for proceeding”. The
IP matters not subject to ADR are patent, model, design, and trade mark rights. These registrations can only be revoked by
a national court or other competent authority such as the SPTO, European Union Intellectual Property Office (EUIPO), and
the European Patent Office (EPO). This current system follows the model of conciliation aready implemented in labour and
family law. Conciliation in patent matters has been regulated for years, but rarely applied, when workers have claimed against
companies in certain cases of workplace inventions. Currently, this reform, which aims to relieve congestion in the justice
system, presents numerous uncertainties about its practical application.

7. What are the remedies in patent infringement actions?

The remedies in patent infringement actions are;

. Injunction or interdict. Preliminary and permanent injunctions are available, as set out in the Patent Law.

. Compensation for damages. There are no enhanced damages available, but there is a similar concept set out in the
Patent Law called "coercive compensation.” This provides that when an offender violates a court order to cease acts
detrimental to a patent, compensation must be paid for each day that passes until the violation stops.

. Seizure of goods produced through patent infringement, together with the means of production primarily used to
produce them or for use in a patented process.

. Assignment of those seized goods and means of production.

. Any measures necessary to end the patent infringement.
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. Publication of ajudgment of patent infringement.

Patent Revocation

8. On what grounds can third parties challenge a patent through invalidation, cancellation, or revocation
proceedings?

Third parties can challenge an issued patent on the following grounds:

. The owner is not entitled to the patent or the patent application.

. The requirements of patentability under the Patent Law are not met.

. Due procedure was not followed in granting the patent.

. The object of the patent exceeds the content of the application when it was filed.

. The patent description is not clear and complete enough for an expert in the field to execute it.

Utility Models

9. Is utility model protection available in your jurisdiction?

L egal Conditionsfor Utility Model Protection
Utility model protection is available in Spain. A utility model must be novel and involve an inventive activity.
Registration Authority

The SPTO registers utility models. Its website provides guidance on the application procedure.
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Process and Timing

For utility models, payment isdue until the 10th annuity. Details of utility model application and maintenancefeesare available
on the SPTO website.

Priority of another application is available under the Paris Convention (see Question 2) when a utility model application is
based on one or more previous applications filed less than 12 months ago. The application must contain the number of each
previous application on which the priority is based and the state and date of priority claimed. In addition, it must be stated that
the applicant is entitled to claim such priority.

The SPTO conducts an initial examination and a substantive examination of a utility model application (see Question 2).

The owner of and an applicant for a utility model can request a prior art search report from the SPTO.

A utility model application is published in the Official Bulletin of Industrial Property within four months of the application,
if there are no formal defectsin the application.

Once published, any person can file an opposition to the grant of a utility model alleging alack of any of thelegal requirements
within two months from publication. The opponent must include documents they deem appropriate.

An administrative appeal can be filed against the granting of a utility model, referring to those issues that may be resolved by
the SPTO during the registration procedure.

The SPTO can also review a decision to grant a utility model if the requirements are met. Otherwise, an appead isfiled in the
courts.

For officia facilities to conduct searches and obtain information on utility models, see Question 2.
Enfor ceable Utility M odel Protection Term

Utility model protection lasts for ten years from when the application is filed and cannot be extended.
Maintaining Utility M odels

See Question 4.

Utility Model Infringement

The rights granted, grounds, and defences for bringing a utility model infringement action are similar to those for patents (see
Question 5).

The courts and remedies for a utility model infringement action are the same as for patents (see Question 6 and Question 7).

Trade Marks

L egal Requirementsto Obtain a Trade Mark
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10. Provide a brief definition of atrade mark, the key legal requirements to obtain it, and the law that applies.

Conditionsfor a Trade Mark

A trade mark is a sign capable of distinguishing the goods or services of one undertaking in the market from those of another.
It must be capable of representation and distinctive (Trade Mark Law).

Subject Matter Protected by a Trade Mark

A trade mark can be any sign, such aswords (including personal names), designs, images, symbols, drawings, letters, numbers,
colours, 3D shapes of goods or their packaging, sounds, or any combination of them.

Unregistered Trade Marks

11. Isthere protection for unregistered trade marks?

In general, unregistered distinctive signs lack protection under the Spanish trade mark system, although there are exceptions,
such as an unregistered trade mark well known in Spain. This kind of trade mark can also be protected as an EU unregistered
trade mark in Spain.

Anowner of aforeign well-known trade mark not registered in Spain enjoys exclusiverights over itsdistinctive sign. However,
this is limited to an unregistered trade mark well known in Spain according to Article 6bis of the Paris Convention, and to
identical or similar trade marks for identical or similar goods and services capable of creating confusion among consumers.

Inprinciple, when athird party usesan identical or similar trade mark for different goods and services, taking unfair advantage of
thedistinctive character or notoriety of asign, or the useisdetrimental to the distinctive character or notoriety of the unregistered
trade mark, the owner cannot rely on the Trade Mark Law. This does not prevent the owner from having recourse to unfair
competition law when this type of conduct is committed by a competitor.

Given the value of atrade mark and the importance it can have for the success of a product in amarket, it is strongly advisable
to register atrade mark.

Registration of a trade mark gives the owner an exclusive right to prevent third parties from marketing identical or similar
products under the same trade mark or using asimilar trade mark so as to create confusion.
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Protection for unregistered trade marksisweaker than for registered trade marks. A registered trade mark hasthe full support of
the Trade Mark Law, while an unregistered mark has fewer enforcement options. In Spain, it is common to bring enforcement
proceedings in relation to a registered trade mark and claim cease of use and/or appropriate compensation. For unregistered
trade marks, it is more difficult and complicated to bring such an action.

Registeringa Trade Mark

12. Which authority registers trade marks? Briefly outline the key stages and timing to obtain aregistered trade
mark.

Trade Mark Registration Authority
The SPTO registers trade marks. Its website provides guidance on the application procedure.

The European Union Intellectual Property Office (EUIPO) is responsible for managing the EU trade mark and the registered
Community design. Its website provides guidance on the application procedure.

Trade Mark Search and Information Facilities

Trade mark searches can be carried out on the SPTO website and a so in platforms such as TmView, and in the EUI PO database
and the WIPO database.

Process and Timing

Under the Paris Convention, aright of priority can be claimed where, after afirst filing of an application in amember country,
it is possible (subject to compliance with certain requirements and deadlines) to extend protection to other member countries.
The period to exercise thisright is six months for trade marks.

The SPTO carriesout aninitial examination of atrade mark applicationto check itsform and lawful ness, reviewing the minimum
data requested, the formalities of the request, and whether it is contrary to public order or morality.

The applicant can carry out a search using the trade mark search engines on the SPTO website, or request a search report from
the SPTO to check whether the sign is free. This report only covers trade marks and trade names registered at the SPTO.

The SPTO carries out a substantive examination ex officio to examine whether the application does not fall under any of the
prohibitionsin the Trade Mark Law.

When the examination of lawfulnessis passed, the application is published in the Official Bulletin of Industrial Property, which
is published daily. Within two months, any person who considers themselves prejudiced can file a notice of opposition with
the SPTO to the granting of the trade mark applied for (see Question 13).
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13. On what grounds can the authority refuse to register a trade mark? On what grounds can third parties
challenge a trade mark application?

Groundsfor an Authority Refusing to Register a Trade Mark

The SPTO can refuse to register atrade mark on any of the following absolute groundsiif it:

. Is contrary to law, public policy, or accepted principles of morality.

. Lacks distinctive character.

. Is specifically excluded from being registered as a trade mark (for example, emblems).

. Could cause awrong perception about the nature, quality, or geographical origin of the product or service.

. Consists exclusively of signs or indications that have become customary in the current language or in the bona fide and
established practices of the trade.

. Consists exclusively of ashape or other feature imposed by the nature of the product itself or by the shape or other
feature of the product necessary to obtain atechnical result, or by a shape or other feature that gives substantial value to
the product.

. Is excluded from registration under national or EU legislation or international agreements to which the EU or Spainisa
party, which confer protection on appellations of origin and geographical indications.

The SPTO can also refuse to register atrade mark on either of the following relative groundsiif it:

. Isidentical to an earlier mark designating identical goods or services.

. Isidentical or similar to an earlier trade mark for identical or similar goods or services and thereis alikelihood of
confusion on the part of the public, including alikelihood of association with the earlier trade mark.

In these cases, a prior opposition must be filed by the owner of the earlier rights.
Third Party Groundsfor Challenging a Trade Mark Application before Registration

Third parties can oppose atrade mark application (see Question 12) when the trade mark fallsinto one of the absolute or relative
grounds for refusing registration (see above, Grounds for an Authority Refusing to Register a Trade Mark).
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Enforceable Trade Mark Protection Term

14. When does trade mark protection start and how long does it last?

Registered trade mark protection starts on the date of publication of the grant of the trade mark and lasts for ten years from the
application filing date. It can be renewed every ten years indefinitely on payment of renewal fees.

Maintaining Trade Marks

15. What steps must a trade mark registrant take to maintain the registration and legally protectable status of
its trade marks?

Renewing a Trade Mark
A registered trade mark can be renewed every ten years indefinitely on payment of renewal feesto the SPTO.

If the renewal fee is not paid on time, there is a six-month period to correct this. The late payment surcharge is 25% of the
renewal fee within the first three months and 50% in the last three months.

Must a Trade Mark be Used?

Use of atrade mark is an intrinsic legal characteristic of a trade mark, since it serves to distinguish the goods or services of
an enterprise from those of other enterprises. If atrade mark is not used, it cannot distinguish any product from those of other
companies. Useis therefore a basic requirement of atrade mark.

A registered trade mark will be cancelled and removed from the trade mark register for any of the goods or servicesfor which it
isregistered if, within five years of publication of its grant, the trade mark has not been put to real and genuine use in Spain by
any owner or licensee, for the goods or services for which it is registered, or such use has been suspended for an uninterrupted
period of five years. The concept of real and genuine use has been interpreted by case law. Broadly, it requires ause of thetrade
mark in a given market which is sufficient to create or maintain a share in that market.

Monitoring Trade Mark Infringement
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A trade mark owner can ask the competent national customs administration to block suspicious counterfeited products that bear
the trade mark without authorisation through an Application for Action filed before the Tax Authorities (AEAT). Information
about protecting products against counterfeiting at EU level ison the EUIPO |P Enforcement Portal. EU companies wishing to
report acounterfeit in acountry outside the EU can use the Rapid Anti-Counterfeiting Intelligence I nformation System (RCIIS).

An [P lawyer can be called upon to provide, if available, information to identify infringing trade marks or copyrighted works,
together with the registration number and registration officeif applicable.

If there is insufficient information to identify alleged infringing material and its location, it is customary to hire a specialist
expert to check whether the infringing product isinfringing and whether the infringed trade mark is valid.

IP violations are a constant concern globally. Therefore, certain obligations must be fulfilled. A trade mark licensor must
authorise the use of the trade mark (exclusive or non-exclusive) and keep the trade mark registration in force, requesting
necessary renewals with the SPTO. In addition, the licensor must bring relevant judicial or extrgjudicial actions against third
partiesif the trade mark isinfringed.

Quality control of the trade mark must be carried out.

When athird party infringes a trade mark, the holder can challenge this through a demand letter. This letter informs them of
the infringement and urges them to cease and desist from doing so in future.

If atrade mark owner has tolerated the use of a contested trade mark for a period of five successive years, the right to bring
an invalidation regquest based on relative grounds lapses, unless the contested trade mark was registered in bad faith (Article
52.2, Trade Mark Law).

Trade Mark Violations

16. What rights does a trade mark give to its owner? Identify and describe the available claims for trade mark
violations? What are the main defences to trade mark actions?

Rights Granted by a Trade Mark

A trade mark gives the owner the exclusive right to prevent third parties from marketing identical or similar goods under the
same trade mark or using asimilar trade mark so as to create confusion.

Groundsfor and Elementsof Trade Mark Infringement Claims

Use of any of the following is prohibited without the trade mark owner's consent:

. An identical trade mark for goods or services for which the trade mark is registered.
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. Anidentical or similar trade mark capable of creating confusion among customers (including the assumption of an
association between the trade marks).

. Anidentical or similar trade mark for different goods or services (when the trade mark is awell-known or reputed trade
mark).

The key factors taken into consideration in most cases are the degree of similarity between the marks and whether the parties
goods and/or services are sufficiently related so that consumers might mistakenly assume they come from a common source.

Other factors that a court often considers are:

. The manner and place in which the parties goods or services are advertised, marketed, and sold.

. The terms of purchase.

. The range of potential buyers of the goods or services.

. Whether there is evidence of actual confusion caused by the allegedly infringing mark.

. The defendant's intent in adopting its mark.

. The strength of the claimant's mark.

Other Trade Mark Causes of Action

See Question 11.

Defencesto Trade Mark Claims

Main defences to atrade mark claim are:

. Non-use of the trade mark for afive-year period by the trade mark owner.

. A lack of confusion.

. Fair use.

. A lack of usein the course of trade.

. The trade mark has been registered with fraud of the rights of athird party, or in violation of alega or contractual
obligation.
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. A counterclaim of ownership of the trade mark.

. A court action to obtain ajudicial declaration of nullity of the trade mark.

. An action to obtain cancellation of the registration of the trade mark.

17. Which courts have jurisdiction over trade mark infringement actions? Is there a fast-track and/or a small-
claims procedure?

Trade mark infringement actions are heard by the Commercial Courts. The Criminal Courts hear crimina actions.

Thereisno fast-track or small-claims procedure for civil trade mark infringement actions. The Criminal Procedure Act provides
aprocedure known asthe Fast Trial.

Invalidity and revocation actions for trade marks from 14 January 2023 are decided in the first instance by the SPTO and
on appeal by the Commercial Courts. The national courts retain jurisdiction over invalidity and revocation actions brought
as counterclaims in infringement proceedings. Thisisin line with EU legislation, where the EUIPO can hear invalidity and

revocation proceedings for EU trade marks.

Organic Law 1/2025 regulates ADR (see Question 6).

18. What are the remedies in trade mark infringement actions?

Theremediesin atrade mark infringement action are:

. Cessation of theinfringing acts.

. Compensation for damages. Enhanced damages are available, such as for wilful infringement. When fixing the level of
compensation, among other things, the notoriety, fame and prestige of the trade mark, and number and class of licences
granted at the time the infringement began, are taken into account. In case of damage to the prestige of the trade mark,
attention is aso paid to the circumstances of the infringement, seriousness of the injury, and degree of dissemination on
the market (Article 43.3, Trade Mark Law).

. Taking necessary measures to prevent the infringement from taking place or continuing.
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Destruction of infringing objects.
. Publication of the court's decision at the infringer's expense.
. Withdrawal from economic circulation.

Cancellation of a defendant’s trade mark registration is an available remedy. Registration of atrade mark can be declared null
and void through an application to the SPTO or a counterclaim in atrade mark violation action before the Commercial Courts
when it contravenes Articles 6, 7, 8, 9 and 10 of the Trade Mark Law (Article 52.1, Trade Mark Law).

Challenging a Trade Mark After Registration

19. On what grounds can third parties challenge a registered trade mark through invalidation, cancellation or
revocation proceedings (after registration)?

A third party can challenge aregistered trade mark through an invalidity action on absolute and relative grounds (see Question
13) and if the applicant acted in bad faith when filing the application.

A trade mark can be cancelled on various grounds, including:

. Non-renewal.
. Voluntary waiver by its holder.

. No real and genuine use of the trade mark.

Copyright

Categories of Subject Matter Eligiblefor Copyright Protection
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20. What categories of subject matter are eligible for copyright protection?

Original literary, artistic, or scientific creations embodied in any tangible or intangible means are eligible for copyright
protection.

Legal Requirementsto Obtain Copyright Protection

21. What are the legal requirements for awork to be protected by copyright?

To obtain copyright protection, a work must be an original creation and embodied in any tangible or intangible means. The
law does not clearly define an original creation, but a minimum of artistic merit or importance is usually required to obtain
protection. Copyright protection arises automatically on creation of the work.

The Intellectual Property Law applies (Law 21/2014).

Royal Decree-Law 24/2021 contains regulations on copyright and related rights in the digital single market.

Copyright Registration

22. Can copyright be registered?

Copyright Registration

Copyright works are registered in the Intellectual Property Registry, reporting to the Ministry of Culture and Sports, which is
formed by the Central Registry and the Territorial Registries. Registration is not required as a copyright work is automatically
protected from the moment of its creation. Once a copyright work has been registered, thereis no need to renew the registration
or pay amaintenance fee.

Registration provides evidence of the existence and content of copyright works and ownership of rights relating to them. It
also provides a record of the history of ownership. A certificate of registration can be used in legal proceedings in the event

of adispute.

Further information on copyright registration is on the Ministry of Culture and Sports website.


https://www.culturaydeporte.gob.es/cultura/areas/propiedadintelectual/mc/rpi/registro-obras.html 
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Copyright Search and Information Facilities
Information on copyright registration in Spain is on the Ministry of Culture and Sports website.

Enfor ceable Copyright Protection Term

23. When does copyright protection start and how long does it last?

Copyright protection arises automatically on creation of the work. Exploitation rights generally last for the author's lifetime
plus 70 years after the author's death.

Generally, exploitation rights granted to performers and producers have aterm of 50 years, counted from 1 January of the year
after they are granted.

Any person who takes a simple photograph has the exclusive right to authorise its reproduction, distribution, and public
communication under the same terms recognised for authors of photographic works. This right has aterm of 25 years from 1

January of the year after the photograph or reproduction was made.

Database protection under sui generiscopyright law (see Question 41) lasts 15 yearsfrom 1 January of the year after the database
design process is compl eted.

Copyright Infringement

24. What rights does copyright grant? On what grounds can a copyright infringement action be brought? What
are the defences to copyright infringement actions?

Rights Granted by Copyright

Copyright protection includes mora rights (inalienable rights) (see Question 27) and property rights (exploitation and
remuneration rights).

Groundsfor and Elements of Copyright Infringement Claims
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A copyright owner can bring a copyright infringement action on the grounds of infringement of their moral rights (see Question
27) and on the following grounds for infringement of their exploitation rights:

. Unauthorised exploitation of the copyright, including fixation, reproduction, communication, and making it available to
the public.

. Unauthorised sale, exportation, and importation of the infringing works.
. Failure to pay remuneration due to the author.

When assessing copyright infringement claims, courts consider if the contested activity has violated any of the rights granted
to the author, such as moral, exploitation, or participation rights, or rightsto fair compensation for private copying. This could
include, for example, use of the copyright protected object without the author's authorisation or not receiving the corresponding
remuneration from a sale of the copyrighted object.

Defencesto a Copyright Infringement Action
The main defences to a copyright infringement action are:
. Lack of originality of the work.

. Lack of infringement.

. The work falsin the public domain.

. A copyright exception (for example, having personal copies for private use).

25. Which courts have jurisdiction over copyright infringement actions? Is there a fast-track or a small-claims
procedure?

The Commercia Courtsdeal with copyright infringement actions. Thereisno fast-track or small-claims procedure for copyright
infringement actions. Organic Law 1/2025 regulates ADR (see Question 6).

26. What are the remedies in copyright infringement actions?



Intellectual Property Rights in Spain: Overview, Practical Law Country Q&A 0-523-5611

The remediesin a copyright infringement action are as follows:

. An injunction restraining the unlawful activity of an infringer.

. Compensation for damages. Enhanced damages are not available. In determining damages, the right holder can choose
between:

. the profits that would have been earned if the unlawful use had not occurred, plus the profits obtained by the
infringer; and

. the remuneration that the right holder would have collected if the infringer's exploitation had been authorised.

. Moral prejudice results in entitlement to damages even where there is no evidence of economic prejudice. The amount
of the damages is determined according to the circumstances of the infringement, the seriousness of the harm done, and
the extent of unlawful dissemination of the work.

. Publication of the copyright infringement judgment.
. Precautionary measures.
. Specific cessation activities.

. Precautionary measures against intermediaries whose services are used by athird party to infringe copyright.

Moral Rights

27. Are moral rights protected?

Recognition of Moral Rights

Moral rights recognise the personal link between an author and their work and protect the author's identity and reputation.
Article 14 of the Intellectual Property Law recognises moral rights of:

. Disclosure.
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. Paternity.

. Being named as the author.
. Integrity.

. Modification.

. Removal.

. Access.

Paternity and integrity rights are perpetual . M odification, removal, and access rights end with the life of the author. Other moral
rights last for the lifetime of the author plus 70 years.

How Moral RightsArise

Copyright works do not require any special registration formalitiesfor copyright protection and are protected from the moment
of their creation. Since mora rights are included in copyright, they arise from the moment of their creation, without any
formality.

Transfer of Moral Rights
Moral rights cannot be licensed, assigned, or waived because they are inalienable rights.

Registered Design Rights

Basis of Registered Design Protection

28. Isdesign right protection available through registration? What are the legal conditionsto obtain aregistered
design?

Basis of Design Protection

Registered design rights are available at:

. National level, through the Spanish Act on the protection of industrial designs 20/2003 (Industrial Designs Act).
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. EU level, through the EU Community Designs Regulation (Regulation 6/2002), which also covers unregistered designs
(see Question 35).

An unregistered design only grants the right to prohibit commercial use of the design if such use results from copying (see
Question 35).

Conditionsfor Design Right Protection

A design is defined as the appearance of the whole or part of a product resulting from the features of, in particular, the lines,
contours, colours, shape, texture and/or materials of the product itself and/or its ornamentation.

To obtain aregistered design right, the design must have novelty and individual character.
Exclusions from Design Right Protection

The following designs are excluded from protection:

. For a component part, if onceit isincorporated into a complex product, it is not visible during its normal use by the end
user, or the visible features of the component part do not fulfil in themselves the requirements of novelty or individual
character.

. Features of the appearance of a product solely dictated by its technical function, or which must be reproduced in their
exact form and dimensions to permit the product in which the design is incorporated or to which it is applied to be
mechanically connected to or placed in, around, or against another product, so that either product can perform its
function.

. If the design is contrary to public policy or to accepted principles of morality.

Registering a Design

29. Which authority registers designs? Briefly outline the key stages and timing in obtaining aregistered design.

Design Registration Authority
The SPTO registers designs. Its website provides guidance on the application procedure.

The EUIPO manages the EU trade mark and the registered Community design. Itswebsite provides guidance on the application
procedure.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002R0006 
https://www.oepm.es/es/ 
https://www.euipo.europa.eu/en/designs#how-to-apply 
https://www.euipo.europa.eu/en/designs#how-to-apply 
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Design Search and Information Facilities
Designs can be searched on the SPTO website and in the EUIPO database.

Processand Timing

Details of fees are on the SPTO website. An application for registration can be filed through the electronic office of the SPTO.
Thisinvolves a 15% reduction of the application fees.

Spain is party to the Hague System for the International Registration of Industrial Designs.

A registered Community design grants its holder the exclusive right to use it in all EU member states and prevents its use by
third parties without the holder's consent. Information on applying for aregistered Community designison the EUIPO website.
Details of fees are on the EUIPO website.

The SPTO does not provide a search report for registered design applications. The SPTO does not carry out a substantive
examination for registered design applications.

A registered design application is published in the Official Bulletin of Industrial Property within 30 months of the application
or grant of the design registration.

When filing the application, the applicant can request publication of the design to be deferred for 30 months from the application
filing date or, if priority is claimed, from the date of priority. In this case, once the ex officio examination has been passed,
the design or designs are entered in the Register of Designs but, during the deferral of publication, the image of the design and
application documents are not available to the public. After then, the SPTO will publish in the Official Bulletin of Industrial
Property the grant of registration and mention the deferral of publication, including the applicant's details and application filing
date, in addition to theinformation established by regulation. Oncethe deferral period expires, or earlier if the holder so requests,
the SPTO will publish the design under Article 31(2) of the Industrial Designs Act, provided that the holder has completed
the formal requirements for publication of the graphic reproduction of the design within the notice period in the implementing
regulations.

An opposition can be filed within two months from the date of publication of the grant of the registered design in the Officia
Bulletin of Industrial Property.

Third parties can oppose a registered design right application on the grounds that:

. Itisnot adesign.
. It isnot new.
. It does not have individual character.

In addition, holders of prior design rights can oppose a registered design application when, among other things:

. The applicant is not the designer or the designer's successor.


https://www.euipo.europa.eu/en/designs/before-applying/availability 
https://www.oepm.es/es/ 
https://www.wipo.int/hague/en/ 
https://euipo.europa.eu/ohimportal/en/web/guest/designs 
https://euipo.europa.eu/ohimportal/en/web/guest/rcd-route-to-registration 
https://www.euipo.europa.eu/en/designs/before-applying/fees-payments 
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. The applicant has created the design in the course of their employment.
. The design isincompatible with a prior design protected in Spain or any other IPR.
. The design incorporates a third party's trade mark or other |PR.

. The design implies an unauthorised use of a protected work.

Enfor ceable Registered Design Right Protection Term

30. When does registered design protection start and how long does it last?

Protection lasts for five years from when the application is filed and can be renewed for successive five-year periods up to a
maximum of 25 years.

Maintaining Design Rights

31. What steps must a registered design right owner take to maintain the registration and legally protectable
status of its design rights?

Registered Design Fees

Protection lasts for five years from when the application is filed and can be renewed for successive five-year periods up to a
maximum of 25 years, on payment of the renewal fee to the SPTO. Details of design fees are on the SPTO website.

If Registered Design Fees Are Not Paid

If the renewal fee is not paid on time, there is a six-month period to correct this. The late payment surcharge is 25% of the
renewal fee within the first three months and 50% in the | ast three months.

Must a Registered Design Right be Used?


https://www.oepm.es/es/ 
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A registered design right does not have to be used to maintain the validity of its registration. Aslong as the design continues
to be registered and renewal fees are paid, it isvalid for up to 25 years.

Registered Design Right I nfringement

32. What rights does aregistered design giveto itsowner? On what grounds can aregistered design infringement
action be brought? What are the defences to design infringement actions?

Rights Granted by Registered Design Rights

A registered design confers on the holder exclusive rightsto use, manufacture, offer, put on the market, import, export, or stock
products incorporating the protected design, aswell asthe right to prohibit others from doing any of these things with products
incorporating the protected design and which do not produce a different overall impression.

Groundsfor Registered Design Right I nfringement

Article 54 of the Industrial Designs Act states that those who:

. Without the consent of the owner of the design right, manufacture or import objects that incorporate a design protected
by the registered design, as well as those responsible for the initial marketing thereof, are liable for damages caused.

. Carry out any other act of unauthorised exploitation of the registered design are only liable to pay compensation for
damages caused if they have been duly warned by the owner of the existence of the design, suitably identified, and
of theinfringement of it, with arequirement that they cease the infringement, or when their actions are due to fault or
negligence.

Defencesto a Registered Design Right I nfringement Action
Main defences to aregistered design infringement action are:

. Non-infringement.

. Invalidity of the design.

. Private non-commercia or experimental use.

Usefor illustrative or educational purposes.
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. Right of prior use.

. Exhaustion of the owner'srights.

. Illegal exploitation.

. Cover designs.

. Replacement parts for complex products that are intended to restore the initial appearance.

33.Which courts have jurisdiction over registered design infringement actions? Is there a fast-track and/or a
small-claims procedure?

The Commercial Courts deal with registered design infringement actions (at the defendant's domicile or the place where the
damage occurred).

Thereisno fast-track or small-claims procedure for registered design infringement actions. Organic Law 1/2025 regulatesADR
(see Question 6).

34. What are the remedies in registered design infringement actions?

Theremediesin aregistered design infringement action include:

. Injunction or interdict.

. Compensation for damages.

. Measures necessary to end the registered design right infringement, in particular recall from the market of any products
appearing due to infringement.

. Destruction or where possible transfer to the claimant of the infringing products.
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. Transfer of infringing products at cost price as compensation for damages sustained (if possible and proportional).

. Publication of the registered design right infringement judgment.

Unregistered Designs

35. Isthere protection for unregistered designs in your jurisdiction?

Basisfor Protection

The EU Community Design Regulation protects both registered and unregistered designs throughout the EU.
Legal Conditionsfor Unregistered Design Rights

Thelegal conditions for an unregistered Community design right to arise are that the design:

. Has novelty.

. Hasindividual character.

. Is made available to the public in the EU.

Duration of Unregistered Design Protection

Unregistered Community design right protection lasts for three years from the date on which the unregistered design was first

made available to the public in the EU (Article 11, Community Designs Regulation).

Unregistered Design I nfringement

The scope of protection for a registered Community design and an unregistered Community design is the same. Both apply
throughout the EU and have the same requirements for protection. However, an unregistered design only grants the right to
prohibit commercial use of the design if such use results from copying. If the design has been independently developed by a
second designer (if that designer provesthat they did not know of the protected design), there is no infringement. Therefore, an
infringement action can be brought when the disputed use results from copying the protected unregistered Community design.

The defences to an unregistered design infringement action are the same as for registered designs (see Question 32). Another

defence is that the use of the disputed design by athird party does not result from copying the unregistered design.
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The courts and the remedies for an unregistered design infringement action are the same as for registered designs (see Question
33 and Question 34).

Trade Secrets and Confidential I nformation

36. Is there specific protection for trade secrets and confidential information in your jurisdiction?

In general, any confidential business information that gives a company a competitive advantage and is unknown to others can
be protected as a trade secret.

Trade secrets cover both:

. Technical information, such as information relating to manufacturing methods, pharmaceutical test data, software
designs, and drawings.

. Commercial information, such as distribution methods, lists of suppliers and customers, and advertising strategies.

A trade secret can also be a combination of elements that are separately in the public domain but whose combination, kept
secret, constitutes a competitive advantage.

Other examples of information that can be protected by trade secrets include financial information, formulas and recipes, and
source codes.

The requirements for confidential information to be protected are that the information:

J |'s secret.

. Has a commercial value or provides a competitive advantage.

. Has been subject to reasonabl e steps under the circumstances by the person lawfully in control of the information to
keep it secret.

(Law 1/2019 on Trade Secrets (LTS).)
There is no system for registration of trade secrets and confidential information in Spain.

Maintaining Trade Secrets and Confidential I nformation
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37. What steps must an owner of trade secrets and confidential information take to maintain the legally
protectable status of their trade secrets and confidential information?

Maintaining Trade Secrets and Confidential I nformation
It is essential to sign non-disclosure and confidentiality agreements, to control the disclosure of the confidential information,

and share the confidential information in aformat that does not allow its physical or automated reproduction. A confidentiality
agreement must include a clause with a wide scope of application.

Monitoring Infringement of Trade Secretsand Confidential Information

A submission can befiled with the competent Commercial Court requesting a"fact-finding procedure" when thereisasuspicion
of confidential information being reveal ed/used unlawfully. Thisisprovided for in Article 17 of LTS, which refersto the Patent
Law. Article 123 of the Patent Law (application for fact-finding procedure) in turn refersto the Civil Procedure Law (CPL).

Article 256 of the CPL establishesin which cases a fact-finding procedure for confidential information can be initiated.

Another option isto request injunctive relief under Article 20 of the LTS, as specified in the CPL.

38. What rights do trade secrets and confidential information provide? On what grounds can an action for
unauthorised disclosure or use of confidential information or trade secrets be brought? What are the defences
to such actions?

Rights Granted

Trade secrets provide protection against any natural person or legal entity that uses secrets or confidential information in an
illicit way and third parties that acquire, in good or bad faith, secret or confidential information from the offender in a direct
or indirect way.

Legal action against such offenders can be brought in the form of civil and/or criminal proceedings.
Although the final decision on whether a trade secret has been violated depends on the circumstances of each case, industrial
or commercia espionage, breach of contract, and breach of confidence are generally considered unfair practices in relation to

secret information.

However, atrade secret holder cannot prevent other persons from using the same technical or commercia information if they
independently acquired or developed it through their R& D, reverse engineering, market analysis, and so on.
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Groundsfor Unauthorised Use

An action can be brought for unauthorised use of confidential information on the following grounds:

. Disclosure.

. Exploitation.

. Acquisition of secrets by means of espionage or an analogous procedure.

Defences

The following are defences to an action for unauthorised use of confidential information:

. The information was not secret.

. Thelegal holder of the confidential information has not taken reasonable steps to keep the information secret.

. Independent creation.

. Reverse engineering.

. Fair commercial practices (for example, transmission or licensing of the information).

39.Which courts have jurisdiction over actions for unauthorised disclosure or use of confidential information or
trade secrets? s there a fast-track and/or a small-claims procedure? What are the remediesin such actions?

Courts

The Commercial Courts deal with actions for unauthorised use of confidential information. There is no fast-track or small-
claims procedure for actions for unauthorised use of confidential information.

Remedies

The following remedies are available in actions for unauthorised use of confidential information:
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. Publication of ajudgment of unauthorised use of the confidential information.
. Cessation and prohibition orders against subsequent repetition of the unfair behaviour.

. Removal of effects produced by the unfair act. Thisis usually complex since the effects of such disclosure are often
irreversible.

. Compensation for damages caused by the unfair behaviour.
. Compensation of financial benefit obtained by the defendant.
. Declaration of aviolation of the confidential information.

. Seizure of infringing goods, including recovery of goods on the market and means intended solely to produce them,
provided that this does not prejudice protection of the commercial secret, to:

. modify them to remove the characteristics that make the goods infringing or the means intended solely to produce
such goods; or

. destroy them or deliver them to charitable organisations.

Domain Names

40. |s there a domain name registration regime? Can an action be brought to protect a domain name?

Basis of Domain Name Protection

There is a specific domain name registration regime in Spain.

A domain name does not confer any additional rights and is not an exclusive right.

Domain Name Registration

Red.es, attached to the Ministry of Industry, Tourism, and Trade through the Secretary of Statefor Telecomsand the Information
Society, manages registration of internet domain names under the ".es' country code for Spain. This includes processing

applications and assignment of domains under the regulations. The Red.es website provide guidance on registering domain
names.


https://red.es/en 
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A local presence or residence is not required to obtain domain name registration in Spain. Domain names are allocated on a
first come first serve basis.

Domain name registration is carried out by third party registrars. Red.es acts as the authority for assigning domain names
under ".es'. The accredited registration agents act before Red.es to obtain assignment of domain names, in accordance with
the applicable rules, and carry out their activity according to free market competition. The registration agents must process
assignment requests addressed to them according to their chronol ogical order of receipt. A list of accredited registrarsisavailable
on the Red.es website.

A domain name can be used for the period of time for which it is registered, which is usually between one and ten years. To
continue to use a domain name and any services associated with it (such as a website or an e-mail service), the domain name

registration must be renewed before it expires.

Options and fees to renew domain names, including expired domain names, vary by registrar and their terms of service.
Protecting a Domain Name

Thereisan extrgjudicial dispute resolution system, internationally known as " Dispute Resolution Policy" (DRP), for the use of
".es' domain names, developed by Red.es. It is based on practices generally applied at international level and recommendations
issued by international entities and organisations that devel op activities related to the management of the internet domain name

system. Further information is on the RED.es website.

An action to protect adomain name should be brought in the relevant Commercial Court on grounds of trade mark law or unfair
competition law. It is advisable to protect domain names as trade marks.

The most common infringement is cybersquatting. The elements of the claim depends on whether the claimant is the owner of
atrade mark similar to the infringing domain name.

Remedies are cancellation or transfer of the infringing domain, and compensation for damages or other remedies similar to a
trade mark infringement claim.

Database Rights

41. Isthere protection for database rights?

Basis of Database Protection

If adatabaseisoriginal, it can be protected by copyright (see Question 21). The creative process in the arrangement of the data
in the database, storage, selection criteria, and so on determine whether a database is original for these purposes.


https://www.dominios.es/es/agentes-registradores/nuestros-agentes-registradores#block-views-block-agentes-registradores 
https://www.dominios.es/en/gestiona-tu-dominio/recupera-tu-dominio 
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If adatabase is not original, it can be protected and registered as a sui generis database right. In Spain, there is a sui generis
database right to protect a substantial investment in obtaining, verifying, or presenting the contents of a database (EU Database
Directive (96/9/EC) and Article 133, Copyright Law). The substantial investment is evaluated qualitatively or quantitatively,
whether through financial means, time, effort, energy, or similar.

A database can be defined as a set of data systematically stored for use. It is therefore a set of more or less homogeneous
information stored and usually systematised, allowing direct access to a set of programs or systems that process and operate

thisinformation. It has also been defined as a comprehensive set of structured data, organised independently of its use and its
implementation on a machine that isimmediately accessible and compatible with concurrent users.

Duration of Database Protection
Ui generis database protection starts when the compilation process of the database is completed and expires 15 years after 1
January of the year following the date on which the process is completed. For databases protected under copyright law, the

duration of the exclusive right is longer, according to general copyright protection (see Question 23).

For databases made available to the public before expiration of this 15-year period, the term of protection expires 15 years after
1 January following the date on which the database was first made available to the public.

Database Rights Granted

For the scope of database rights granted under copyright law, see Question 24.

A sui generisdatabaseright allowsthe maker of the database to prevent the unauthorised extraction or reuse of all or asubstantial
part of its contents. For these purposes, a database maker is the natural or legal person who takes the initiative and bears the
risk of making a substantial investment in obtaining, verifying, or presenting the contents of the database.

Registration of Database Rights

If adatabaseisorigina, it can be protected by copyright. It is possible but not required to register copyright (see Question 22).
If adatabase is not original, it can be protected and registered as a sui generis database right.
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